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Intellectual property

* Intellectual property (IP) refers to the legal
rights which result from intellectual activity in
the industrial, scientific, literary and artistic
fields. IP has two branches:

* Industrial property e.g.:
* Inventions (patents)
 Trademarks

* Industrial designs
« Geographical indications

e Copyright
 Related rights (neighbouring rights)




History of TRIPS

TRIPS negotiations started in the Uruguay Round of the General
Agreement on Tariffs and Trade (GATT ‘86 — '94)

‘86 Drug companies established an elite, high powered lobby group to
ensure intellectual property issues would be part of the GATT framework
TRIPS contentious

— 49 of the 98 members of the Paris Convention excluded medicines
from patentability or had shorter protection periods

— Andean Community excluded WHO essential medicines from patents
(1991-2000)

— Medicines patent introduction: France ‘60, Switzerland ‘77, Italy ‘78,
Sweden 78, Spain ‘92, India ‘05

— Inclusion of TRIPS in the GATT took place under pressure of trade
sanctions by the US.



1995 Globalising Intellectual Property Norms

* TRIPS Agreement
* Requires all WTO

countries to provide
patents (min 20y)

* No exceptions possible
for entire fields of
technology

* Transition periods for
LDCs and DC with

production (e.g. India)



No civil society involvement in the negotiations of
GATT and thus the TRIPS Agreement




What else happened around that date?

* Over 40 million people with HIV
« AIDS medicines cost US$ 10-15.000 pppy

* Not available in most LMI countries - except

those that had local production e.g. Brazil and
Thailand.

« 8000 people a day dying while lifesaving
medicines were available in the west.

* Mobilisation of civil society.
* Drug companies using legal procedures ->
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Pre/post TRIPS patenting HIV medicines



IN THE HIGH COURT OF SOUTH AFICA (TRANSVAAL
PROVINCIAL DIVISION) Case number: 4183/98 In the matter
between:
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1999 WTO Ministerial Conference in Seattle



2001 Doha Declaration TRIPS and Public Health

4. We agree that the TRIPS
Agreement does not and
should not prevent Members
from taking measures to
protect public health.
Accordingly, while reiterating
our commitment to the TRIPS
Agreement, we affirm that the
Agreement can and should be
interpreted and implemented
in a manner supportive of
WTO Members'right to
protect public health and, in
particular, to promote access
to medicines for all.
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2 Key TRIPS Flexibilities for A2ZM

* Compulsory licensing / government use

— Use of the patent without the consent of the
patent holder against the payment of a
reasonable royalty. GU when gov. makes use
of the patent for its own purposes

e LDC transition

— No obligation until 2030 to grant or enforce
pharmaceutical product patents
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TRIPS Flexibilities 2001-

2016

176 instances (89
countries) 2001-2016

100 (56.8%) CL/GU

40 (22.7) LDC non-
enforcement of patents

1 Pl

3 research exception
32 non-patent related
137 (78%) HIV
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HIV

NCDs/
cancer
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Use of TRIPS flex 2001-2021

TRIPS Flex Not executed Price
red/VL/donatlon

CL/GU 108 22 ->
Par7/LDC extension 47
Total 155

Non-executed compulsory licensing are often a result of better price offers, voluntary
licensing or donations companies have offered.
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TRIPS Flexibilities Database

http://tripsflexibilities.medicineslawandpolicy.org/

www.medicineslawandpolicy.org
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2017 Malaysia Government use
licence for SOF

Oct-17



Threat to TRIPS Flexibilities

* Free Trade Agreements
* Data exclusivity
* Patent term extensions
* Patent linkage
* Restrictions on compulsory
licensing
* Limits on parallel import
* Political will



Some Legal developments with key
NGO/CS role in the last 2 decades

International National

* WTO: ‘01 WTO Doha Declaration *‘98-‘01 South Africa court case

* WTO: ‘03 CL for export - ‘05, ‘17 *‘03 SA TAC competition commission

15t and only TRIPS amendment (31bis) *‘05 -India Patents Act amendment

* WTO: Least developed country *Patent challenges (India, Thailand, EU, etc).
extension (s) *Patent law reform advocacy

*WHO: Global Strategy and Plan of Action « yse of TRIPS flexibility in procurement
on IP, Innovation and Public Health

*WIPO: Development Agenda

*UN: High Level Panel on Access to
Medicines -> delinkage agenda

* UNITAID: Creation of the Medicines
Patent Pool
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Thank you!
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